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STATEMENT OF THE CASE
Nature Of The Case
David Wayne Vogel appeals from the summary dismissal of his petition for postconviction relief. On appeal, he challenges the district court's denial of his motion to
retest, at state's expense, the evidence from his underlying criminal trial.

Statement Of The Facts And Course Of The Proceedings
In the underlying criminal case, Vogel pleaded guilty to possession of
methamphetamine. (R., p.69.) The district court entered judgment against Vogel and
sentenced him to seven years with three years fixed, but retained jurisdiction.

(Id.)

Subsequently, the district court relinquished jurisdiction. (R., p.70.) Vogel filed a Rule
35 motion for reduction of sentence, which was denied.
sentence and the denial of his Rule 35 motion.
unpublished opinion, affirmed both.

(Id.)

(Id.)

Vogel appealed his

The Court of Appeals, in an

State v. Vogel, Docket No. 37818, 2011

Unpublished Op. No. 400 (Idaho App., March 21, 2011 ).
On August 16, 2011, Vogel filed a petition for post-conviction relief alleging "new
information from the Idaho State Drug Lab" and several claims of ineffective assistance
of counsel. (R., pp.11-17.) The state moved to dismiss the petition on the grounds that
the claims were bare and conclusory, that Vogel had failed to present evidence in
support of his claims, and that he failed to raise a genuine issue of material fact. (R.,
pp.46-59.) The district court dismissed the ineffective assistance of counsel claims but
allowed Vogel to amend his petition to pursue the evidentiary claim. (R., pp.69-75; Tr.,
p.22, L.1 - p.23, L.13.)
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Vogel filed an amended petition, in which he reiterated and developed his claim
from his initial petition regarding the information from the Idaho State Lab and counsel's
alleged ineffectiveness. (R., pp.77-80.) The state moved for summary judgment on the
amended petition on the same grounds as presented on the initial petition, noting also
that Vogel had failed to present evidence to support his claim. (R., pp.86-96.) Vogel
requested an order to retest the evidence at state's expense.

(Motion for Testing

(Augmentation).) The district court denied Vogel's motion (R., p.112), and summarily
dismissed Vogel's amended post-conviction petition (R., pp.114-20).
timely notice of appeal. (R., pp.128-29.)
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Vogel filed a

ISSUE
Vogel states the issue on appeal as:
Did the district court abuse its discretion and violate Mr. Vogel's
substantial rights, when it denied his request to retest the evidence based
on its mistaken belief that there was no lawful authority to order such
testing?
(Appellant's brief, p.5.)
The state rephrases the issue as:
Has Vogel failed to show error in the district court's summary dismissal of his
petition for post-conviction relief or an abuse of discretion in its denial of his request for
additional discovery at state's expense?
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ARGUMENT
Vogel Has Failed To Show Error In The Dismissal Of His Petition For Post-Conviction
Relief Or An Abuse Of Discretion In The Denial Of His Motion To Retest Evidence

A

Introduction
"Vogel asserts that the district court abused its discretion and violated his

substantial rights" by denying his request to retest evidence. (Appellant's brief, pp.611.) Vogel's request to retest evidence did not arise in a vacuum; rather, it was made in
relation to his petition for post-conviction relief. (See R., p.102.) Vogel sought to retest
evidence from his underlying criminal conviction in the hopes of finding evidence to
support his post-conviction claim of ineffective assistance of counsel, for which he had
no evidence.

(Id.; see also Tr., p.27, Ls.1-10.)

Application of the relevant legal

standards shows no abuse of discretion in the district court's decision to deny Vogel's
fishing expedition request to retest the evidence, nor does it show error in the court's
dismissal of Vogel's post-conviction petition.

B.

Standard Of Review
"On review of a dismissal of a post-conviction relief application without an

evidentiary hearing, this Court will determine whether a genuine issue of fact exists
based on the pleadings, depositions and admissions together with any affidavits on file
.... " Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803 (2007) (citing GilpinGrubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)).
"The decision to authorize discovery during post-conviction relief is a matter left

to the sound discretion of the district court." Raudebaugh v. State, 135 Idaho 602, 605,
21 P.3d 924, 927 (2001) (citations omitted).
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C.

The District Court Correctly Dismissed Vogel's Bare And Conclusory Petition For
Post-Conviction Relief And Properly Exercised Its Discretion In Denying His
Request For A Fishing Expedition At State's Expense
Post-conviction proceedings are governed by the Uniform Post-Conviction

Procedure Act. I.C. § 19-4901, et seq. A petition for post-conviction relief initiates a
new and independent civil proceeding in which the petitioner bears the burden of
establishing that he is entitled to relief. Workman, 144 Idaho at 522, 164 P.3d at 802;
State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983).

Generally, the

Idaho Rules of Civil Procedure apply to petitions for post-conviction relief. Pizzuto v.
State, 146 Idaho 720, 724, 202 P.3d 642, 646 (2008).

However, unlike other civil

complaints, in post-conviction cases the "application must contain much more than a
short and plain statement of the claim that would suffice for a complaint under I.R.C.P.
8(a)(1)." Monahan v. State, 145 Idaho 872, 875, 187 P.3d 1247, 1250 (Ct. App. 2008)
(quoting Goodwin v. State, 138 Idaho 269, 271, 61 P.3d 626, 628 (Ct. App. 2002)).
Instead, the application must be supported by a statement that "specifically set[s] forth
the grounds upon which the application is based."

kl

(citing I.C. § 19-4903).

"The

application must present or be accompanied by admissible evidence supporting its
allegations, or the application will be subject to dismissal." State v. Payne, 146 Idaho
548, 561, 199 P.3d 123, 136 (2008) (citing 1.C. § 19-4903).
Idaho Code § 19-4906 authorizes summary dismissal of an application for postconviction relief in response to a party's motion or on the court's own initiative. "To
withstand summary dismissal, a post-conviction applicant must present evidence
establishing a prima facie case as to each element of the claims upon which the
applicant bears the burden of proof." State v. Lovelace, 140 Idaho 53, 72, 90 P.3d 278,
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297 (2003) (citing Pratt v. State, 134 Idaho 581, 583, 6 P.3d 831, 833 (2000)). Thus, a
claim for post-conviction relief is subject to summary dismissal "if the applicant's
evidence raises no genuine issue of material fact" as to each element of the petitioner's
claims. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing I.C. § 19-4906(b), (c));
Lovelace, 140 Idaho at 72, 90 P.3d at 297. While a court must accept a petitioner's
unrebutted allegations as true, the court is not required to accept either the applicant's
mere conclusory allegations, unsupported by admissible evidence, or the applicant's
conclusions of !aw.

Workman, 144 Idaho at 522, 164 P.3d at 802 (citing Ferrier v.

State, 135 Idaho 797,799, 25 P.3d 110,112 (2001)). The trial court is not required to
conduct an evidentiary hearing prior to dismissing the petition when the alleged facts,
even if true, would not entitle the petitioner to relief.

kl (citing

Stuart v. State, 118 Idaho

865, 869, 801 P.2d 1216, 1220 (1990)). "Allegations contained in the application are
insufficient for the granting of relief when (1) they are clearly disproved by the record of
the original proceedings, or (2) do not justify relief as a matter of law."

kl

Though Vogel struggled to find a basis for his post-conviction claim throughout
the proceedings below (see Tr., p.4, Ls.16-21; p.7, L.19 - p.8, L.1; p.9, Ls.18-19; p.15,
L.17 - p.16, L.10), he ultimately settled on ineffective assistance of counsel for not
ordering an independent test on his drug pipe (Tr., p.26, Ls.15-20; R. p.101). Where
the petitioner alleges entitlement to relief based on ineffective assistance of counsel, he
must show that his attorney's performance was objectively deficient and that he was
prejudiced by that deficiency. Strickland v. Washington, 466 U.S. 668, 687-88 (1984);
Aragon v. State, 114 Idaho 758, 760-61, 760 P.2d 1174, 1176-77 (1988). To establish
deficient performance, the petitioner must overcome the strong presumption that
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counsel's performance was adequate and "show that his attorney's conduct fell below
an objective standard of reasonableness." Baldwin v. State, 145 Idaho 148, 153-54,
177 P.3d 362, 367-68 (2008) (citations omitted). "[SJtrategic or tactical decisions will not
be second-guessed on appeal unless those decisions are based on inadequate
preparation, ignorance of relevant law, or other shortcomings capable of objective
evaluation."

Id.

To establish prejudice, the petitioner must show "a reasonable

probability that but for his attorney's deficient performance the outcome of the
proceeding would have been different."

kl

Vogel asserted that counsel was ineffective because, although he requested that
counsel perform an independent test on his drug pipe, counsel did not get a second
test. (R., pp.12-13, 16, 78.) Failure to reasonably investigate the underlying facts of a
case prior to trial or entering a guilty plea may constitute deficient performance. See
Murphy v. State, 143 Idaho 139, 145-46, 139 P.3d 741, 747-48 (Ct. App. 2006). "In
assessing the reasonableness of counsel's investigation, [the Court] consider[s] not only
the quantum of evidence known to counsel, but also whether the known evidence would
lead a reasonable attorney to investigate further."

kl at

146, 139 P.3d at 747 (citations

omitted).
In both his initial and amended petitions, Vogel never stated when in the
proceedings he requested that counsel independently test his drug pipe. Vogel appears
to argue that counsel should have retested the evidence because a letter he received
indicated that employees of the Idaho State Lab violated auditing protocols by hiding in
the ceiling tiles a box of drugs they used for demonstrations at schools. (R., pp.39-40,
78; see also Appellant's brief, pp.9-10.) There is no indication in that letter, however,
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that tests conducted by the Idaho State Lab were unreliable or flawed in any way.
Without some indication that the actual testing conducted by the lab was suspect, it was
not unreasonable for counsel to accept the scientific results of tests conducted by the
Idaho State Lab showing the presence of drugs in Vogel's drug pipe and not seek to
retest the evidence.
Even if the letter, without any indication that the actual testing was flawed or
otherwise unreliable, would lead a reasonable attorney to conduct an independent test
of the evidence, Vogel still failed to show deficient performance of counsel. The letter,
dated May 3, 2011, was not available to counsel before judgment was entered against
Vogel on February 16, 2010. (Compare R., p.11 with R., p.40.) The only information
counsel had prior to Vogel entering his guilty plea was that Vogel's drug pipe, subjected
to scientifically reliable testing procedures, tested positive for methamphetamine. (R.,
p.42.)

That "quantum of evidence known to counsel" would not "lead a reasonable

attorney to investigate further."
Even if counsel's failure to request a second test of Vogel's drug pipe constituted
deficient performance, Vogel failed to present evidence to support the prejudice prong
of his ineffective assistance of counsel claim.

The evidence presented by Vogel in

support of his petition showed that people working at the Idaho State Lab, including
Lamora Lewis, hid a box of unregistered drugs above the ceiling tiles in the lab. (R.,
p.40.) They used the drugs for "show and tell" instruction at local schools. (Id.) Ms.
Lewis also performed the forensic test on Vogel's drug pipe. (R., p.42.) The evidence
showed that Vogel's drug pipe tested positive for methamphetamine.

(Id.)

Vogel's

evidence did not show that there was any misconduct involved with the test, that the
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test was flawed or in any way unreliable, or that new technology would have made
current testing more reliable.

Rather, as admitted below, Vogel had no evidence to

support his claims; he filed a motion to retest his drug pipe at state's expense to find
evidence, acknowledging that such a test "may prove or disprove" his allegation. (R.,
p.102 (emphasis added); see also Tr., p.27, Ls.1-10.) Contrary to Vogel's claims on
appeal, the district court properly denied that request.
As noted by the Court of Appeals, "a post-conviction action is not a vehicle for
unrestrained testing or retesting of physical evidence introduced at a criminal trial."
Murphy, 143 Idaho at 148, 139 P.3d at 750. "The UPCPA provides a forum for known
grievances, not an opportunity to research for grievances."

kt

(citing Charboneau v.

State, 140 Idaho 789,793, 102 P.3d 1108, 1112 (2004)). Requests to retest evidence
are "purely speculative when there is no more reliable technology available and no
evidence suggesting that the state's testing may have been flawed."

kt

(citing

Raudebaugh, 135 Idaho at 605, 21 P.3d at 927). Vogel's discovery request was purely
a speculative fishing expedition, and '"[f]ishing expedition' discovery should not be
allowed."

kt

Because there was no showing that the state's testing was flawed or that

current testing would be more reliable, the district court correctly found that there was
no basis to retest the evidence at this point and properly denied the request for a fishing
expedition at state's expense. Therefore, Vogel failed to show prejudice.
On appeal, Vogel asserts that the district court misunderstood his amended postconviction petition claim, but offers no clarification of what that claim actually was.
(Appellant's brief, p.4.) Instead, Vogel prefers to analyze his request to retest evidence
in a vacuum, apparently as discovery for discovery's sake. (See Appellant's brief, pp.6-
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11.) But "the provisions for discovery in the Idaho Rules of Civil Procedure" do not
apply to post-conviction actions unless ordered by the district court.

I.C.R. 57(b).

Moreover, "[u]nless discovery is necessary to protect an applicant's substantial rights,
the district court is not required to order discovery." Raudebaugh, 135 Idaho at 605, 21
P.3d at 927. Vogel's request for discovery is merely a request for a fishing expedition at
state's expense. As noted above, fishing expedition discovery should not be allowed in
post-conviction.

Murphy, 143 Idaho at 148, 139 P .3d at 750.

The district court,

therefore, properly exercised its discretion by denying the request.
Vogel also asserts that the district court abused its discretion by not recognizing
its discretion.

(Appellant's brief, pp.6-10.)

Contrary to Vogel's assertion, nothing

throughout the proceedings indicates that the district court was unaware of the
standards governing discovery requests in post-conviction.

During the hearing on

Vogel's motion to retest the evidence, the district court challenged Vogel's counsel,
asking, "What is the authority for conducting an independent test at this time on [the
drug pipe]?" (Tr., p.28, Ls.3-5.) Vogel did not have any authority (Tr., p.28, Ls.6-8), and
the state noted that "there [was] no basis for the motion at this point," asking the court to
deny the motion (Tr., p.29, Ls.10-15). The district court denied the motion, noting, "I
don't believe that there is a basis at this point for a separate and independent test of the
drug pipe, even if it does exist." (Tr., p.30, Ls.10-18.) And the district court was correct:
At that point, retesting the drug pipe was nothing more than a fishing expedition and, for
all of the reasons articulated above, there is no legal basis for ordering during postconviction a fishing expedition at state's expense.
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Because Vogel offered no evidence that the Idaho State Lab's testing was flawed
or that new technology could produce a more reliable test of his drug pipe, he has failed
to show any abuse of the district court's discretion in denying his fishing expedition
discovery request. The district court's denial of Vogel's request to retest the evidence
should be affirmed, as should the district court's dismissal of Vogel's bare, conclusory,
and unsubstantiated petition for post-conviction relief.

CONCLUSION

The state respectfully requests that this Court affirm the district court's denial of
Vogel's request to retest evidence and summary dismissal of Vogel's petition for postconviction relief.

DATED this 19th day of June, 2013.

Deputy Attorney General
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 19th day of June, 2013, served a true and
correct copy of the attached BRIEF OF RESPONDENT by causing a copy addressed
to:
SPENCER J. HAHN
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.

Deputy Attorney General
RJS/pm
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